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Trees and design action group (tdag)

RESPONSE to THE defra consultation on the implementation of the sustainable drainage systems provisions in schedule 3 flood and water management act 2010.

Question 1

We have based our proposals on the evidence, outlined in our Impact Assessment, of the impact of surface runoff on future development and the benefits of SuDS. Do you have any additional evidence that may alter the recommendations of the Impact Assessment?
The evidence available to TDAG generally supports that outlined in the Impact Assessment (IA). However, we do have evidence that suggests that the environmental benefits provided by urban green space as identified in para 102 of the IA can be compromised where that green space is utilised to accommodate other infrastructure requirements such as SuDS. This is often due to one element of infrastructure becoming a dominant objective e.g. minimising future maintenance costs of adopted SuDS dictates the engineering and design of the SuDS to the detriment of the biodiversity and environmental benefit potential of the green space. 

The need to maximise the potential of the limited open space available within the urban environment and the increasing demand for more complex infrastructure is also recognised. As such, multifunctional green space becomes a necessity. An integrated approach to infrastructure design is therefore seen to be critical to achieving the holistic effectiveness of a multipurpose green space. Failure to pursue this approach, through the supporting guidance document for the SuDS Standards for example, could potentially alter the recommendations of the Impact Assessment in respect of environmental impact.  
Question 2

We propose that SAB approval will not be required for the first 12 months:
· for developments that already granted planning permission before commencement; or
· for developments with one or more reserve matters where an application for approval of the reserve matter(s) is made; or
· for which a valid planning application has been submitted before commencement

Do you agree with this approach for transitional arrangements, if not please explain why?
Agree with this approach for transitional arrangements.

Question 3

We propose implementing on the common commencement date of 1 October 2012, do you agree this is reasonable? If not would you prefer an implementation date of April 2013, October 2013 or after 2013?
Agree with the common commencement date of 1 October 2012 providing the proposed design guidance document is published in advance having been given due consideration. The suggested publication date of April 2012 appears somewhat ambitious.

Question 4

We understand that there may be capacity issues for SABs to meet their new duty to approve drainage. We are therefore considering whether to phase implementation of the requirement for approval. Do you think a phased approach is necessary?

It would be preferred if the phased approach is not introduced but it is recognised that some SABs may not be fully resourced to be able to include all development.

The resource capabilities of the LPA’s to undertake the administrative elements the procedures appears to have been given little consideration by this consultation. Equally, the SABs statutory consultees resources must also be considered as this new consultation process will inevitably have workload implications. 

Question 5

Do you agree that development under a Neighbourhood Development Order should be exempt from the requirement of SAB approval?
Agree but only if SABs have been party to the discussions in the development of a Neighbourhood Plan. If not, then Neighbourhood Development Orders should not be exempt from SAB approval.
Question 6

Drainage for surface runoff should be sustainable and affordable to build and maintain. Do the National Standards deliver this, if not please explain why?
SuDs design must be sustainable in the broadest sense not purely in their ability to sustain their drainage function. The comments provided at question no.1 above quantify this statement and we suggest that the ability of the National Standards to fulfil this objective will be dependent on the scope, quality and significance given to the SuDS design guidance document that will support the Standards.
Question 7

Affordable sustainable drainage systems for surface runoff are comparable in costs with conventional alternatives. Do you agree?
Agree. TDAG has evidence to demonstrate that an integrated approach to sustainable infrastructure design can provide savings in overall infrastructure costs. On site management of surface runoff, utilising green infrastructure features such as tree pits, can reduce overall costs for the provision and maintenance of stormwater management systems 
Question 8

We propose that the SuDS Approving Body must determine an application for approval within 12 weeks where it relates to major development or a county matter and 7 weeks where it relates to other development. But could applications be determined in less time?

If yes, please specify reduced time to consider applications:

1 week less

3 weeks less

5 weeks less
We suggest that a reduction in the proposed determination times may result in applications not being given due consideration and that time constraints may not allow for appropriate consultation or full consideration of consultation responses. We would not therefore advocate a reduction to the specified timescales.

Question 9

Do you think guidance for calculating the amount required for a non-performance bond is necessary?
No comment on this point.

Question 10

Do you agree with our proposals to set approval fees for three years? If you disagree, please explain why and provide any supporting evidence.
No comment on this point.
Question 11

We propose that the fee for each inspection of the drainage system should be set on a cost recovery basis rather than to a fixed fee. Do you agree with this proposal?
No comment on this point.
Question 12

We propose to make arrangements for fees for applications to vary an approval, re-submitted applications, discounted fees, fees for cross area approvals as well as the refunds of application fees. Do you agree that this covers all the scenarios for which fees are likely to be needed? If not, please explain what is missing and provide further explanation if required.
No comment on this point.
Question 13

We propose setting a time limit of 21 days for statutory consultees to respond to the SAB. Do you agree with the timeframe proposed?
We have no strong view on this point and agree that 21 days seems reasonable.

However, the implications for SuDS on a proposed development is more far reaching than simply drainage and, as such, the LPA should also be a statutory consultee for freestanding applications. Furthermore, the Environment Agency should be given wider consultation criteria other than directly or indirectly discharging water to a watercourse. To be a sustainable development the SuDS must be totally integrated with the masterplan for layout, ecology, landscape issues etc.
Question 14

We propose to give enforcement powers to the SuDS Approving Body and the local planning authority. Do you agree?
No comment on this point.
Question 15

Do you agree that the proposed powers of entry are reasonable and proportionate, if not please explain why?
No comment on this point.

Question 16

We propose that claims for compensation related to powers of entry and temporary stop notices must be submitted within 12 months of the powers being exercised or the notice being withdrawn/ ceasing to have effect. Do you agree, if not please explain why?
No comment on this point.
Question 17

We propose that, as in planning, a time limit of four years is set for when the SuDS Approving Body is able to give an enforcement notice? Do you agree, if not please explain why.
No comment on this point.

Question 18

Are the criminal offences proposed in the draft statutory instrument appropriate and proportionate?
No comment on this point.
Question 19

We propose to provide similar procedures for appeals against SuDS enforcement notices to those which currently apply to planning enforcement appeals (written representation, hearing or inquiry). Do you agree, if not please explain why?
No comment on this point.

Question 20

We propose a register of SuDS enforcement notices which mirrors the register for planning enforcement notices. Do you agree?

No comment on this point.
Question 21

For the purpose of the SuDS Approving Body's duty to adopt, "sustainable drainage system" means those parts of a drainage system that are not vested in a sewerage undertaker. Do you agree this provides certainty and clarity on what is adoptable by the SuDS Approving Body? If not please provide an alternative definition.
Agree

Question 22

The SuDS Approving Body’s duty to adopt does not apply to a single property drainage system. We propose that "a drainage system or any part of a drainage system is to be treated as designed only to provide drainage for a single property if it is designed to provide drainage for any buildings or other structures that, following completion of the construction work, will be owned, managed or controlled by a single person or two or more persons together". Is our definition clear on what will or will not be adopted? if not please provide an alternative definition.
We suggest that the definition of a ‘single property’ may need further clarification as this could theoretically equate to a substantial industrial development such as a hospital or factory. Inappropriate or inadequate future management of SuDS for such developments could have a very significant impact on the environment and on the local stormwater management system. Maintenance of SuDS may also become an issue should the site be subdivided in the future.

Question 23

We propose that the SuDS Approving Body should determine a request for adoption within 8 weeks of receiving the request. Do you agree with this timeframe?
We suggest that it may be necessary in some circumstances to make adoption subject to certain conditions such as proof of functionality over a given period and successful establishment of vegetative components. As such it may be necessary to include a maintenance period prior to adoption by the SAB.
Question 24

We propose for the SuDS Approving Body to have a 28 day time limit for administrative processes (for example return of bonds, the process of registration or designations). This time limit applies throughout the SuDS process. Do you agree with this timeframe, if not please explain why?
No comment on this point.
Question 25

We propose that all Statutory Undertakers must notify the SuDS Approving Body at least four weeks in advance of works that may affect the SuDS’ operation. Do you agree with this timeframe?
Agree

Question 26 

We propose upon completion of the works, the SuDS Approving Body must decide within 12 months if it is satisfied that the SuDS functions in accordance with the National Standards. Do you agree, if not please explain why?
Agree, subject to the points raised in no. 23 above
Question 27

We propose that an appeal must be made within six months of the SuDS Approving Body’s decision or within six months of when the decision was due. Do you agree?
No comment on this point.
Question 28
We propose to adopt similar procedures for SuDS appeals to those which currently apply to planning appeals (written representation, hearing or inquiry). Do you agree, if not please explain why?
Agree

Question 29
Should we take action to avoid the increase of un-adopted SuDS? If your answer is no, please explain why?
Agree that action is needed to avoid the increase of un-adopted SuDS.
Submitted by Martin Gammie on behalf of TDAG
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